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August 15, 2012
MEMORANDUM

To: Anthony Herman
General Counsel

Through: Alec Paliher

Staff Director

From: Patricia C. Orrock Rt w:;u
Chief Compliance Officer g
Tom Hintermister I
Assistant Staff Director ' honmms. ) B i
Audit Division Hintermister . S

Alex R. Boniawicz Alex R ¥=mEmi==

Audit Ma:magcr BonieWi;z (- IRA—_—

By: Paula Nurthen Paula . gasme
Lead Auditor Nurthen’ ===

Subject: The Legacy Committee Political Action Committee (A09-22) -
Referral Matter

On July 31, 2012, the Commission approved the Final Audit Report of the
Commission on The Logaoy Committee Political Action Committee. This report includes
the following matter that is referable:

Failure to File Notices and Properly Disclose Independent Expendituces

All work papers and related documentation are available for review in the Audit
Division. Should you have any questions regarding this matter, please contact Paula
Nurthen or Alex Boniewicz at 694-1200.

Attachment: Finding - Failure to File Notices and Properly Disclose Independent
Expenditures
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Finding 2. Failure to File Notices and Properly Disclose
Independent Expenditures

Summary
LCP disclosed independent expenditures totaling $1, 159 647 on Schedule E (Itemized
Independent Expendittires). During audit fieldwork, the Audit staff noted that anly
$412,891 of these expenditures appeared to mect the definition of independent
expenditures and contained language expressly advocating the election or defeat of a
clearly identified candidate. Of these independent expenditures ($412,891):
e LCP did not file 24/48-hour notices for $374,327 in a timely manner and did not
file any 24-hour notices for $17,571; and
e LCP did not properly disclose mdepeudwt expendltures totaling $293,575 made
(i.e., publicly disseminated) prior to payment 2s “memo” entries on Schedule E
and as a reportable debt on Sehedude I) (Delits and Obiimndians).

In response, LCP provided information supparting its posntmn that the porpose of its
direct-mail letters was fundraising and that they did not require reporting as independent
expenditures. Regarding the Audit staff’s secommendation that it submit and implement
revised procedures for reporting independent expenditures, LCP mdlcated that it plans to
terminate after the audit is completed.

The Commission appraved the ﬁnding that, for specific eemanmications, LCP failed no
filo notices and proparly disclose indepamient expenditures. The Commission agreed that
of the $412,891 in expenditures that the Audit staff identified, $310,090 should have been
reported ae indepondent experaditnces. Therefore, the Commission agproved a finding

‘that LCP did not timely file 24/48-hour notices of $281,439, did nat file 24-heur notices

for $17,571, and did not properly disclose independent axpeaditures totaling $123,326
prior to payment as “memo” entries.

Legal Standard

A. Definition of Independent Expenditures. The term “independent expenditure”
means an expenditure by a person for a communication expressly advocating the election
or defeat of a clearly identified candidate that is not made in coordination with any
candidate or aizthorisad committee or agent of a candidate. 11 CFR §100.16.

B. Disclosure Requirements — General Guidelines. An independent expenditure shall
be reported on Schedule E if, when added to other independent expenditures made to the
same payee during the same calendar year, it exceeds $200. Independent expenditures
made (i.e., publicly disseminated) prior to payment should be disclosed as “memo”
entries on Schedule E and as a reportable debt on Schedule D. Independent expenditures
of $200 or less do not need to be itemized, though the conmittee must report the total of
those experditures on Line (b) on Schedulz E. 11 CFR §§104.3(b)(3)(vii), 104 4(a) and
104.11.

C. Laut-Minute Independent Expenditure Reparts (24-Hour Netices). Any
independent expenditures aggregating $1,000 or more, with respect to any given election,
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and made after the 20™ day but more than 24 hours before the day of an election must be
reported and the report must be received by the Commission within 24 hours after the
expeuditize is made. A 24-hour notice is required each time additional irdcpendent
expentitines aggregate $1,000 or more. The date that a communicatton is pubtioly
disseninated serves as the: date that the committee nnat nse to determine whether the
total amanat af independent expenditures Ines, in the aggregate, reached er exceeded the
threshald reporting «mount of $1,000. 11 CFR §§104.4(f) and 104.5(g)(2).

D. Independent Expenditure Reports (48-Hour Notices). Any independent
expenditure aggregating $10,000 or more with respect to any given election, at any time
during a calendar year, up to and including the 20th day before an election, must be
disclosed withih 48 hours each time the expenditures aggregate $10,000 or more. The
notices must be filed with the Commission within 48 hours afer thc expenditure s made.
11 CFR §§104.4(f) and 104.5(g)(1).

Facts and Analysin

A. Facts

Initially, LCP disclosed all expenditures as operating expenditures (Schedule B, Line
21(b)). During 2008, LCP received notices from the Commission’s Reports Analysis
Division (RAD) questioning whether any of the expenditures, e.g., “Printing,” were for
public communications containing express advocacy. LCP’s Treasurer acknowledged
that some of the vonmmunications cortained express advoeacy but contendad that the
purposc of the communication was fundrdising. RAD advised LCP that if the
commuaioatimn contained expmss advnoacy, LCP shouid amend its reports to disrlnse the
expengdlitures es indepeandent expenditures. Snbsequently, LCP filod the requested
amended reports.

LCP disclosed independent expenditures totaling $1,159,647 on Schedule E. During
fieldwork, Audit staff noted that most of these disbursements were for the printing and
postage of direct mail solicitation letters and were disclosed as either in support of John
McCain for President or in opposition to Hillary Clinton or Barack Obama for President.
The Audit staff reviewed these experrditures tc determine whether LCP reported them
properly on Schedule E and filed the required 24/48-hour notioes. Audit staif noted that
only $412,891 of fitese expemlituren appoared to meet the definition of an independent
expenditure and contained Innguage expresely advocnting the alection or defeat of a
clearly identified candidate. A zeview of the éirect mail pieces and invoieas for those
expenditures ($412,891) revealed the following:

e LCP did not timely file 24/48-hour notices of its independent expenditures for
$374,327. In addition, LCP did not file any 24-hour notices for $17,571 of these
expenditures.

o LCP reported the independent expenditures when the invoices were paid.
However, most ef these payments were vaeeks or months after the dissersinution
date of the printeal material. For axparditures totaling $293,575, LCP should
have disclosed independent expenditures as memo entries on Schedule E, filed
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with reports covering the dates when the materials were disseminated, and
included a corresponding debt on Schedule D.

B. Interim Audit Report & Audit Division Recommendation

The Audit stuff addressed these matters at the exit confarence and pravidod appropriate
schedules tc I.CP representatives. The Andit staff indicated that, at this iinre, no
amendet reports were necessary ta correct the reporting af the independent expenditures
or to address the 24/48-bour notices that were not filed or not filed timely. LCP
representatives stated that they would review these schedules.

The Audit statf recommended that LCP take the fotbowiig acticn:

e Provide any documentary evidence that would demonstrate that these
disburseinents were not independent expenditures and therefore did not require
24/48-hour notices; and

e Submit onti implement rovised pn:eduns for reporting independent exgamditures,
as well as for tracking dissanrination dates for such expenditures, in order to allow
for timely filing of 24/48-hour reparting notires.

C. Committee Response to Interim Audit Report

In response to the Interim Audit Report, LCP offered background information for why it
was created and the purpose of its direct-mail fundraising letters. LCP explained that it
was formed in 2887 as a non-connected Political Action Cormittee (PAC) that was not
supported by any sponsoring organizatiou such as a labor union or corporation. There
was no pormanent staff, office or offioc exuipiaent. It was formed with tlie intention of
raising funds to aliow it to paronipate in the 2008 ganenal election by making direct
contributinns to candidates for federal office. LCP irdicated that the cnmmittee was the
epitome of a “grass roots” attempt to participate in the 2008 Federal nlecticus.

LCP explained that its direct-mail advisors ebtained lists of proven donors to Republican
and conservative causes and tested various content appeals in the letters to these donors.
The various tests included content with references to elected officials and presidential
candidates to clue the recipient audience that LCP was a conservative Republican PAC
worthy of teeir support. LCP etated that the purpose of these mailings was not to
intorvene in any eleatien. LCP imlicated that the facts demonstratad that: the #nainyg of all
of its mailinga hail o referaricc to e timing of primary elaetians during 2008; tha
content of the letters, other than sometimes ineluding same words considered “express
advocacy” by the Cammission, did nat urge the racipient audience to vote for any
particular candidate; and the audience was selected for its fundraising value, with no
consideration for its electoral value. Thus the expenditures’ content, timing and
distribution, and audience served a fundraising purpose but not an electoral purpose.

LCP stated that it disagreed that any of its direct-nmail fundraising letters constituted
independent expenditures. LCP noted that the Commission definus an indepsndent
expendtiture &t 11 CFR §100.16 as a communieation exupressly advucating the election or
defemt of a vlearly tdentifieil candidate. LCP acimowledged timt some ef ifs mailings did
include words of express advocacy. However, LCP thought that if the Commission
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considered all of the facts, it should agree that LCP’s fundraising letters were not
independent expenditures and that the special reporting rules applicable to independent
expenditures (such ns the 24/48-hour notices or meno entries) should not apply. LCP
stated its belief that direct-mail fundraising lettors should be excludeit from the definititn
of independent expeaditures, and that the inteat of the nzgulation was oot to icclude dirsct
mail furidrairing expenditures as indepeedent expandiinres. LCP urged the Commission
to reform its reporting requirements for grass-raots organizairens that engage in direct-
mail fundraising since it believes that these letters are not independent expenditures.

LCP indicated that it had decided. that the time requirements, coordination and record
keeping are not worth the effort of continuing to participate and as such, plan to terminate
the committee after the audit is completed.

The Audit staff dves not dispute that LCP’s intention was to raise funds via the direct-
mail letters. However, LCP acknowledges, and the Audit staff agrees, that some of these
letters included express advocxoy laeguage such as “Vate for John McCain”. Since these
expenditwrns meet the definition of an independent expenditure ed the regulation docs
not exclude direet-mail fundrairing letters from the definition, the Audit staff believes
that the documentary evidence provided does nat support L.CP’s assertion that nene of
these expenditures are independent expenditures.

D. Draft Final Audit Report

The Draft Final Audit Report concluded that LCP failed to file notices and properly
disclose independent expenditures. LCP’s response to the Draft Final Audit report did
not address this matter.

Coeamissinn Camnlusion

On June 7, 2012, the Commission considered the Audit Division Recommendation
Memorandum in which the Audit Division recommended that the Commission adopt a
finding that LCP did not timely file 24/48-hour notices of $374,327 and did not file 24-
hour notices for $17,571" and did not properly disclase independent expenditures totaling
$293,575 prior to payment as “memo” entries.

The Commission approved this finding with respect to speeific communications. (See
Additional Issue below). The Cummission agreed that of the $412,891 in expenditurss
that the Audit staff identified $310,090 should have been reported as independent
expenditures. Therefore, the Commission approved a finding that LCP did not timely file
24/48-hour notices of $281,439 and did muot file 24-haur notices for $17,571 and did nat .
properly disclose independent expenditures totaling $123,326 prior to payment as
“memo” entries.

! Due to a typographical error in the Audit Division Recommendation Memorandum, the amount was
improperly presented as $17,491.



